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Act (TCPA) of 1991 ~ CG Docket No. 02-278 

Dear Secretary Dortch: 

This rcply commcnt letter is submitted on behalfofvisa in response to the Notice 
of Proposed Rulemaking (".NPR") issued by the Fcdcral Communications Commission 
("FCC" or "Commission") tinder the Telephone Consumer Protection Act ("TCPA") of 
1991. The NPR invited comments on the creation of'a national do-not-call list. We 
appreciate the opportunity to provide additional comments on this issue. 

'l'hc Visa Payment System, ofwhich Visa U.S.A.' is a part, is the largest 
coiisumer payment system i n  the world, with more volume than all other major payment 
cards combined. Visa plays a pivotal role in advancing new payment products and 
technologies to benetit its ;!I ,000 member financial institutions and their hundreds of 
mil lions o i  cardholders ~voirldwide. 

Although Visa generally supports the concept of a national do-not-call list, there 
are sigiiificant statutory, constitutional and practical issues that need to be resolved before 
any such list can be implemented. Visa believes that these considerations require the 
FCC independently to tvaluate the creation o f a  national do-not-call list under the 
standards set forth in the TCPA and the standards articulated in Cenlrul Hud,wn Gtrs 4 
Hcc. C'orp v Public Servii:e C.i)mmission ("C'cntrrrl Hud.~on ").2 Visa further believes 
that i fa  national do-not-call list is established, it must be a single list that operates under 
a single set of federal rules and that conflicting state laws must be preempted to the 
tnaximuni extent possible. 

' Visa I1.S.A is a inetiibcrship orgmizarion coiiipriscd of U.S. financial institutions licensed to use the Visa 
service in,irks i n  coniiection with payment sysiems 
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111 this rcgard. Visa notcs that since the FCC issued the NPR: thc Federal Trade 
(‘ommission (‘-FTC’‘) ha.: released the final amendments to its Telemarketing Sales Rule 
(“‘[‘SK“). establishing a national do-not-call list tinder the Telemarketing Consumer Fraud 
and Abuse l’rcvention Act (“TCFAPA”). Visa believes that  the ICPA. the basis on 
d i ich  Ihc FC’C bas requrstcd comment, represents a far more definitive statement of 
congrcssional intent with respect to the cstablishment of a national do-not-call list than 
the TCPAPA. Accordingly, the 1CPA should form the basis of any federal effort to 
establish a national do-not-call list. Additionally. Visa urges the FCC to exercise 
preemption ot‘statc l a w .  as contemplatcd by the TCPA, to the maximum extent possible. 

Visa’s reply comments regarding a single national do-not-call list and the 
constitutional. srattitory and practical considerations are set forth below. 

A. Balancing Consumers’ Privacy lntcrests and Commercial Interests 

Both the TCPA and constitutional standards for placing restrictions on 
commercial speech established by C,’enirol Hud~sor~ require a careful balancing of the 
commercial speech interests relating to telemarkcting and the consumer privacy interest 
that the TCPA requires the FCC to address. In  the TCPA, Congress found that 
“[ilndividuals’ privacy rights, public safety interests, and commercial freedoms of speech 
and trade must be balanced in a way that protects the privacy of individuals and permits 
legitimate telemarketing practices.”’ In addition, the TCPA directs the FCC to “compare 
and evaluate alternative inethods and procedures” for protecting consumers’ privacy 
rights and to “implement the methods and procedures that the Commission determines 
are most effective and efficient.”‘ Under (‘en/ruI Hudson, the comparison and evaluation 
o f  alternate methods of addressing privacy under the TCPA must consider: (1)  how any 
restrictions that will be imposed on legitimate commercial speech in the form of 
telemarketing will advance the privacy interest identified by the TCPA; and (2) whether 
this privacy interest could be served as well by a more limited restriction on commercial 
speech.‘ 

Consistent with these requirements in 1992. whcn the FCC first implemented the 
rules and regulations governing telephone solicitations, the Commission preferred the 
company-specific approach o f a  do-not-call registry to a national approach. The 
Commission did nor simply choose one approach over the other; instead, the Commission 
balanced consumers’ privacy interests with the right to conduct telemarketing practices. 
As noted i n  the NPR 1 I, the FCC determined i n  I992 that a company-specific approach 
to a do-not-call registry sufficiently balanced consumer interests in limiting the number 
ol’~elemarkcting calls with telemarketers‘ interests in providing beneficial services to 
consumers. If the FCC now deems that a national do-not-call standard is preferred to the 
existing company-specific standard. the Commission needs to establish that the creation 
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’ S e e 4 7  1J.S.C. $9 227(c)(I)(A)-(E): .\?e a h  N P R  1 I 
’ J.17 1J.S. a i  564. 



ot‘a national do-not-call list is ticcessary to protect privacy interests, and that this 
protection could not be iis ucll servcd by a more limited restriction such as modification 
of thc proccdures that apply to the current company-specific lists. In  evaluating thc 
privacy inwrests to he protected. the FCC needs to consider the extent to which 
telemarketing calls t r u l y  rellrct an invasion of privacy. as opposed to a means for 
constimcrs to conduct economic ti-aiisactions that they believe are in their interest. For 
example. thc FCC could establish a national do-not-call registry if i t  found that there 
would be no. or feu. economic transactions affected by the registry and that the registry 
would promote consumer privacy interests. On the other hand, if the registry would 
affect a significant volume of actual transactions. the existence of those transactions 
would call into question the extent to which the national do-not-call registry is actually 
promoting privacy interests. and whether the privacy interest would be served as well by 
a more limited restriction. In such circumstances, alternate approaches should he 
considered. 

In this regard. there is evidence that state do-not-call lists have significantly 
reduced tclemarketing sales transactions. For example, MBNA notes i n  its comment 
letter to the FCC that “MBNA has experienced a 50% decrease in tclemarketing sales in  
the states that have enacted DNC (do-not-call) laws.”‘ This decrease in telemarketing 
salcs contlicts with the oft-heard assertion that do-not-call laws do not affect sales 
because consumers on do-not-call lists would not make purchases from any telemarketer. 
Clearly, had thosc consumers. who ultimately registered their names and telephone 
numbers on the do-not-call registries, chosen instead to rcceive telemarketing calls, the 
pcrcentage of‘telemarkcting sales would not have declined. Moreover, there is additional 
evidence that certain products and services have greater numbers of sales when sold over 
the telephone. For instance. MBNA also notes i n  its comment letter that over $4 billion 
in balance transfers or credit card accounts resulted froin telemarketing calls where the 
consumer previously had failed to respond to direct mail offers.’ These significant 
figures demonstrate that do-not-call lists based on a central registry, as opposed to 
company-specific lists. prevent transactions as well as protecting consumer privacy and 
require consitlcration 01‘ whcthcr alternate approaches can protect privacy interests 
through a more liniitcd restriction. 

I n  light of the foregoing and in order to satisfy constitutional requirements, to the 
cxtent that thc FCC determines that it will procced to develop rules under the TCPA that 
arc based on the cstiiblishnient o f a  national do-not-call registry. the FCC must consider 
how to minimize the likelihood that the registry will prcvent economic transactions as 
opposed to invasions of privacy interests. In this regard, the FCC should broadly define 
[he statutory exclusions from the definition of telephone solicitation in the TCPA for 
“established husiness relationship“ and “prior express invitation or permission.” In  
addition. in order to maintain the balancc that the I’CC strikes for constitutional purposes, 

( ‘ ,See Revised Commen~ Letter irom M B N A  10 Fedcral Cnminunicarionr Commission. Dec. IO.  2002. at 3 .  
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to eiiwrc tha t  tlic specific requirements that a iiatioiial do-not-call list must meet tinder 
the TC'f'A are adhered IO and that the FCC's resolution of  thc specific factors that  the 
P C ' C  is to considcr tindcr the TCPA are implcmcntcd, thc FCC must work with the FTC 
to enstire that there is only a single national do-not-call list that i s  operated under a single 
set ofrules. and  that tlic tFCC rules preempt any contlicting state requirements to the 
maximum extent possiblc under the TCPA. 

B. A National Do-Not-Call Registry with Broad Exemptions 

The TCPA definilion of"te1ephone solicitation" excludes a call to a person with 
a n  "established business relationship" with the caller or to any person based on a "prior 
express invitation or permission. 
company-specific do-not-call provision adopted by the FCC under the TCPA. These 
same exemptions would apply to any national do-not-call registry created. Both of these 
esceptions demonstrate congressional recognition of the need to protect transactions 
nhile protecting individual privacy, both from a constitutional standpoint under Central 
Hudson and to carry out the directive in the TCPA that the protection of privacy be 
carried out in  an efficient. effective and economic manner. 

..E Currently, thesc exceptions apply to the 
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The iinportancc of these exceptions is particularly evident in the case o l  linancial 
scrvices where consumers' changing economic situations, changing market conditions 
and the complexity of financial transactions place a strong emphasis on the importance of 
ongoing servicc to the customer. However. both the FCC's current definition of 
established business relationship and the exception that the FTC has provided in its TSR 
for cstablished business relationship are too narrow because they do not include 
exceptions for affiliates and business partners of a company with an established business 
relationship with the consumer." 

Any national do-not-call list should provide an exception to permit a financial 
iiislitution and all of its affiliates to contact individuals with whom the financial 
institution has a n  existing business relationship. Financial services often are required by 

1 7  U.S c 5 227(a)(j).  
') 47 U.S.C. $227(C)(2).  

Althougli not staled in the FTC's TSR. the supplemental informalion accompanying the TSK states that 
sollie. but not all, af'tiliates wil l  be able to take advanrase of the established business relationship 
exenlptioll. 'l'lir supplemental information explains that the FTC "intends that the affiliates that fall within 
the exemption \+ill only bc those that the consumer would reasonably expect to be included given the 
tlitiurc atld iypc ofgoods ot'services offered and Ihe identity of thc affiliate." 68 Fed. Reg. 4jS0, 4594 (Jan. 
2 0 .  2003). T h e  FTC eticoiiiages conipanies to question whether cotisutners likely would be surprised if 
consuiners received a call from a company that is  an affiliate or subsidiary, and whether consumers would 
l i i id the ca l l  'hcoiisistent with having placed their ielephone number on the national 'do-not-call' registry." 
Id No1 oi i ly is this standard vague and unworkable in practice, Its placement in the supplemental 
infhrinatiott raise.; qiiestions as to tlic degree to which the FTC wi l l  feel itself free to change its view on ihis 
i w e  in rhe t i t i i re Lvithou! the benetit ofthe public notice and comment that would be required ifrhe 
I;in:iiage was set forth in the TSR i tself .  
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Ian to Ibc cotltluctcd i n  separate cunipanies in order to satisuy I'ederal regulatory 
rcquircmcnts. For exaniple. banks are limited in  their abilities to provide securities and 
iiisuraiice products and services. and insurancc and securities companies are prohibited 
ti.om pro\ d ing certain banking services. These requirements persist in order to preserve 
the separate regulator) regimes Cor the banking. insurance and securities businesses eveii 
though Congress recently recognized in (he Grainni-Leach-Bliley Act that there are 
synergies between these businesses and overturned a sixty-year old ban on certain of 
these activities being conducted within the sanlc holding company. One of the principal 
synergies that motivated the Gramm-Leach-Bliley Act was the ability of providers of 
banking. securities and insurance services to cross sell to their respective customers, and 
thereby to provide those customers with "one stop shopping" for financial services. 
Accordingly. there is ;I significantly higher likelihood that a call from an affiliate of a 
tinancial services conipaiiy will result i n  an actual transaction than a call from a third 
party that is B stranger to the consumer. 

Similarly. this exception also should extend to business partners, such as co-brand 
and aftinity partners. For instance, oftentimes, banks issue credit cards that carry names 
of other parties. including other banks, generally known as agent hanks. Any national 
do-not-call list should not limit calls by affiliates and business partners that are required 
to be legally separate from the entity delivering the initial product or service to the 
consumer. particularly where these entities are identified to the consumer on a 
co-branded or coordinatcd basis. 

The FCC should also clarify the definition of the "prior express invitation or 
permission-' exception in a way that avoids limitation of the form of invitation or 
permission. Spccilically, the method of invitation or permission ought to be broad and 
should include both written or oral expressions. as well as the existence of a prior 
business relationship. For instance, if a customer walks into a bank to apply for a loan, 
and the customer is then asked i f  he or she would like to receive information on 
insurance. and the customer respoi~ds in the aftimmative, this oral response should suffice 
as prior cxpress permission. The bank then should be able to give the customer's name to 
a provider o f  insurance so that the provider of insurance may call the bank customer. In 
these cases. the likelihood is high that thc call wi l l  result in providing the consumer with 
useful inforniation or will result i n  a transaction rather than an invasion ofprivacy. 

Moreover. the prior express invitation or permission exception and the established 
business relationship exception should apply until the customer requests to be placed on 
the callcr's company-specific do-not-call list. This will avoid arbitrary timc limits that 
must bc tracked by teleinarkelers and that may no1 reflect the seasonality or cyclicality O f  
products or scrx iccs. 



Sccrctal-y b1;irlcne I I .  Dortcli 
.I'lnLlilr) 3 1 . 200; 
I'a!$ 0 

C .  A Single National Standard 

The nature ol'the balancing o f  interests that is ncccssary for a national do-not-call 
list to pass constitutional muster under ('en/wi/ Hi/d,sm raises serous questions as to 
\ihcther there can be two sets of standards for such lists at the federal level where thc 
iiitcrest being protected is the privacy interest ofindividuals. The existence ol'an 
cxception on one federal list but not on another would bc a strong indication that either 
the list containing the exception did not adequately advance the government's privacy 
interest. or that the governmcnt interest behind the list omitting the exception could be 
served as well by a more limited restriction that recognized the exception." Either 
situation would result i n  one of the lists failing the C'enrrol Hudlon standards. 

More fundamentally, Visa cannot imagine that Congress could possibly have 
contemplated that two federal agencies would create separate national do-not-call lists or 
scparatc exceptions from. or procedures for, such lists. This conclusion is reinforced by 
the obviously differing focuses ofthe acts under which the FTC and the FCC are 
proceeding. The 'I'CFAPA Is focused on deceptive and abusive practices. The 
congressional findings in the TCFAPA concentrate on fraud. The TCFAPA specifically 
does not address, or even mention, the creation of a national do-not-call list. In contrast, 
the TCPA specifically addresses the issue o f  protecting the right of consumers to avoid 
rcceiving unwanted telephone solicitations through a national do-not-call list. Further, 
the TC:PA establishes factors that the FCC must consider in achieving this protection. 
o the '1'C:PA includes a list o f  live considerations in evaluating the need to protect privacy 
interests, over a dozen requirements for a single national do-not-call list and a further 
list oCconsiderations for the do-not-call list.I4 The FTC's TSR does not address these 
issues. and, i n  some cases, such as charging telemarketers for using the list, there may be 
legal impediments to the FTC meeting the requirements of the TCPA. Clearly, Congress 
contcmplated that any such list would be created under these criteria with the benefit o f  
the expertise ofthe agency to which the TCPA is addressed. 

I2 I3  

As a result of the differing substantive focuses of the TCFAPA and the TCPA and 
thc spccilic requirements for a national do-not-call list in the TCPA, i t  is evident that the 
FC'C should lead any national do-not-call list, while the FTC should concentrate on those 
aspects of its proposal that deal with abusive or dcceptive telemarketing practices. 
Therefore: in order to prevent two conflicting lists or conflicting standards applicable to 
lists and to ensure that a single list is established under the criteria specified by Congress 
tbr such lis&. Visa urges the FCC to work with the F ~ I ~ C  to ensure that a national do-not- 
call list is created under the .TCPA factors. 

Although di l lerent states may be viewed as valuing privacy differently. il is more difficult to reconcile I ,  

coi i t l icts beiwcen two agencies ofrlie federal govcrnmenr as to the value ofpr ivacy from unwanted 
Ieleiiiarketing calls, ai least utilcss rliose differing values are clearly arliculared. 
" 1 7  LJ.5.C. $5 227(c)( I ) (At(E).  
" 3 7  I J  5 c'. $ 227(c ) ( 3 ) ,  
" A7 I1.S.C. 227(c)(J). 



D. Frccmption 

In  addition to multiple lcderal agencies addressing do-not-call lists at  the national 
level. several states are pursuing or maintaining their own telemarketing statutes and 
thereby arguing for joint enforccmcnt of a natioiial do-not-call list with state do-not-call 
lists. Although states may value privacy differently. state lists that operate under 
dillixing standards ncverthelrss raise questions as to whether the differing standards meet 
the ( ‘enircrl Hzdsison Lcsts. In addition. the existence of specific requirements and 
considerations in the J.CI’A iiicilns that state do-not-call lists that do not conform to any 
rules adopted by the FCC neccssarily conflict with the TCPA as implemented by the 
FCC. Although i t  may be possible to comply with both the state and the federal 
requirements at the same time, because of the detailed requirements and considerations 
incorporated into the TC‘PA. it appears that Congress intended the FCC to balance 
cartfully competing interests and that a state list that conflicts with action taken by the 
FCC to address privacy interests i n  accordance with the TCPA would frustrate this 
balance and therefore the purpose o f  the ‘TCPA. Consequently, Visa believes that all 
state laws purporting to establish do-not-call lists for the purposes of protecting the 
privacy of state residents that arc inconsistent with any action taken by the FCC are 
preernptcd by the TCPA because such state laws stand as an obstacle to the balance that 
Congrcss sought to achieve. This preemption applies, notwithstanding the savings clause 
i n  the TCPA, which appears to permit states to adopt more restrictive requirements or 
regulations. but only on an in/rc/.r/a/e basis. l i  

This view is supported by Geier 11. Americun Hondu Motor Co., Inc.,’‘ where the 
I1.S. Supreme Court found that the National Traffic and Motor Vehicle Safety Act o f  
1966. which provided both a preemption provision and a savings clause, preempted state 
tort actions even though the savings provision exempts common-law liability cases. The 
Supreme Court concluded. ‘.the savings clause (like the express pre-emption provision) 
does no/ bar the ordinary working of  conflict pre-emption principles.” The Supreme 
Court further noted that thc Court has repeatedly declined “to give broad effect to saving 
clauses where doing so would upset the careful regulatory scheme established by federal 
l a w  . . , And we conclude [hat the saving clause foresees-it does not foreclose-the 
possibility that a federal safety standard will pre-empt a state common-law tort action 
\kith whicl: it conflicts.“” The Supreme Court went on to state that this precmption 
applied to both state laws where i t  was impossible for private parties to comply with both 
state and fedcral law and to state laws that stand as an obstacle to the accomplishment 
and exccution of the full purposes and objectives of Congress-whether that obstacle 
goes by the name of conflicting. contrary to. repugnance, difference. irreconcilability, 
inconsistency, riolatioii, curtailmciit or the like. 
brought tinder state law when (he federal government ( in  this case, the Department of 

I R  Under Geier, a claim cannot be 

47 U.S.C. $ 227(e)(l). 

I d  rlr  869-70. 
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1 ransportalion) has proniulgatcd regulations and has already established spccitlc 
compliance standards. 

Similarly. to the e skn t  that the FCC has established regulations governing 
tclcniarkctiiig calls undct the T C P A ,  as it alrcady has, and these regulations implement 
specific requirements cstablishcd by Congrcss and require the consideration of specific 
facturs identilied by Congress, riot to mention the weighing of constitutional 
considerations. state do-not-call laws are preempted to the extent that they depart from 
the careful balance struck by the FCC. Notwithstanding the existence of the savings 
clause in the TCPA, this is true because, as the Supreme Court ruled in Geier, the 
presence of a savings clausc does not bar ordinary preemption principles. 

Nevertheless. if the I'C'C believes that it is bound to implement the savings clause 
in the TCPA, it should only do so in accordance with the express terms of that clause. 
Whilc the TCPA contains a savings clause that refers to intrastate calls, thereby implying 
that state requirements on interstate calls are preempted, 
iniplemcn1ing the 'I'CPA does not provide further clarification of preemption. The TCPA 
provision clearly demonstrates that Congress, at the very least, intended to preempt the 
field with respect 10 inrer.,rrore calls, and that any application of a state do-not-call list to 
interstate calls would be prccmpted under both the express statutory language and 
constitutional preemption standards.'" This view is consistent with FCC staff 
commentary letters. which have explained that the Communications Act of 1934 
"precludes [a  State] from regulating or restricting interstate commercial telcmarketing 

19 the FCC's current rule 

calls."2' 

Regardless ofwhcther the FCC views the TCPA as preempting all state 
do-not-call lists or merely thc application ofthose lists to interstate calls, i t  is vital that 
the FCC clearly state its \jicws so that the scheme for the TCPA is implemented as 
intended by Congress. and so that companies engaged in telemarketing can determine 
thcir compliance responsibilities. IJncertainty as to the application of state laws will 
inevitably lead to restrictions on commercial speech that go beyond the neccssary to 
protect privacy intercstb. 3s determined by the FCC. and that do not meet the standards 
contemplated by Congress under the TCPA. 

"'47 IJ.S.C. g ?27(e)( I). 
"I 111 l'on Ber~i , , ,  5 .  rl!i,~nea,i~u, j Y  F i d  l j 4 l  (H"'Ci,-. I Y Y j ) ,  a court questioned whether Congress intended 
10 preempt the field with the ICPA.  Iio\cever, the coun did not specifically address the issue o f  interstale 
c a l l s  Tl ie l 'm Ber,goi cowl ~ioted that the TCPA savings clause '-nierely stales Il lat more restrictive 
i n t r a s m  requircments are not preempted.'' id at 1547. The I'm Bergen court further explained that .'[i]f 
('(ingress intended to preempt olhcr slate laws, that intent could easily have been expressed as pan of the 
w n e  provision '. Id. at 154R This l idd ing  would render the plain language ofthe savings clause 
nieaiiingless-therc would be no need to save state law from preemption unless at  leasf some state law \vas 
preempkd 111 addition, this I ~ i l d i i i g  is inconsistent with Geirr, and itiust be viewcd as simply wrong. 
'I ,Sew I d t c r  from Geraldine A .  Malise. Chief, Network Services Div.. Common Carrier Bureau, to Ronald 
Giins. Jan. 26. 1998. 



It n o ~ i l d  benetit both consumers and telemarketers to operaie under a singlc 
iixioniil do-not-call list \kithotit individual state do-not-call lists in effect. Many industry 
rcprcscntativcs have conimented in support o r a  national do-not-call registry. providing 
thal such a regislr) preempts statc do-not-call lists. Operating under one national list 
\ \ o d d  climinatc confusion tha t  results from the many stale do-not-call lists in effect with 
di\wtsc cxcniptions and penalties for violation. Kathryn D. Kohler, an assistant general 
counsel with Bank of America. recently commented that '+It is becoming increasingly 
difficult to reconcile and comply with the growing number of state 'do-not-call' laws and 
to naciyate the myriad state rules governing applicability, exceptions, information 
provided. formatting, and timing. . . . When conducting nationwide marketing activities, 
even the niost conscientious marketer finds i t  difficult to ensure that telemarketing lists 
nicct all the various state rules and have been timely scrubbed against the most current 
applicable state lists."'* While Visa strongly urges the FCC to clarify the preemption of 
state do-not-call lists, Visa recognizes that state lists could very well be incorporated into 
a national do-not-call list, thereby providing those consumers who were formerly on state 
do-not-call lists with the continued protection against unwanted telemarketing calls. 

* * * *  

In  conclusion. Visa appreciates the opportunity to submit additional comments on 
this important topic. If you have any questions concerning these comments, or if we may 
otherwise be ot' assistance in connection with this matter. please do not hesitate to contact 
nicat(415)932-2182. 

Sincerely, 

GL$.Mi%u.u 
Russell W. Schrader 
Senior Vice President and 
Assistant General Counsel 


